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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL

ton. Shelby K. Long
County Attorney
Jef{erson County
Beaumont, Texas

lear Cir:
Opinion No. 0-7478

Re: Payment of engthedrs for
professional sqrviices to

improvement program. The englineers prior
to their engagement as engineers agree-
ment with all of the Commlssionérs. to pay
one-fourth of the total expense e Fund.

The engineers were pald gm—agvance\ of “Thre Thousand ( 3,000,00)
Dollars by order of theCommdhssionexs!? t, After the bond -
issue was submitted p-public and falled to pass, the engineers

submitted the bals

t een Thousand Five Hund-
red ($13,500.00) Dé '

Thousand F 60) 'ollafs, said fee being the
minimum xas/Soclety of Professional Engineer
The Courft ¢

atified the agreement entered into
and the engineers., They accepted
.Speci ions as property of the Commissioners!
ersqn County end ordered the balance of the fee to
t% for the entire amount of the fee are now in
the handd of\the £Lounty Treasurer, who desires an opinion as to vhe-

hac Jurisdiction of the matter, anc whether or
not this payment ¥culd be legal.

A

The nminutes of the special end regular sessions of the
Cormissioners! Court forwarded with your request do not reflect whe-
ther or not tiere was a quorum present, or whether sald sessions
were otherwise legally constituted and convened to transact business
of the nature in question., For the purposes of this oplnion, we
shall assume that the constitution, convention and proceedings of
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1aid sessions were all in due form and manner.

The law soems well settled that this matter came within
;he jurdsdiction of the Commissioners! Court. It is empowered to
:reate and maintain adequate roads, and to do all such acts as may
)6 necessary to construct permanent roads. Article 5, Section 18,
:oqatgggtion; Article 2351, R. S. (1925); Lasater v. LOpez, 217
TeW e ]

Under the powers granted above, the courts have permitted
;he employment of persons of special skiils, such as architects,
ittorneys and engineers, by the Commissioners' Court for some parti-
2ular work in which thelr professional or scientifi¢ zbility is
1eeded, Galveston County v. Cresham, 220 £, .. 560; wWilliams vs.
JeFea, 77 S. W. (2nd} 729; Tackett v, iiddleton, 230 Z... 563;
ralveston County vs. Ducie, 49 S. ¥. 798.

The Courts heve &lso held that contracts calling exclusively
{or the personal employment of persons beczuse of profesasional or
seientific ability, training or efficiency, do not come within the
geaning of Article 2368a, R. S, 1925, requirin competitive bids,
iunter v. whitaker & Washington, 230 S, W. 1096; Gulf Bitulithie Co.
/8. Nueces County, 11 S. w. {2nd) 305, '

. Therefore, your first question is answered in the affirm-
itive; that the Commissioners' Court did have the power to employ an
:ngineering firm to perform such work,

How the question arises whether or not the contract between
the Commissionera'! Court and the engineering firm of Kohler & Shipley
was a valid one.

The facts submitted in your letter do not disclose whether
or not the payment to the engineers was contingent upon the passage
of the bond issue. Of course, if such were the case, ths contract
would be conditional, and said condition would not have been fulfilled
when the bonds failed to pass. ’

e shall, however, consider your resquest relying on the
assumption that sald engineers were retained to perform the described
services regarcless of the outcome of the bond issue election.

The fact that there was no written contract, but merely an
oral contract between the engineers and each of the Commissiocners,
nay or may not have resulted in an enforceable contract, but we
believe the following excerpt from the minutes of the Court is con-
trolling:

-

Lh -
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chier and Shiploy ‘%ﬁ:‘

B *:*::,}' bl
y o: sas
033 utnnm. making

mctudeu uprtomcountychftu
fira of X r and Shipley be released by
Court of Jéfferson County,t*

© 1% . conoluded that the Comtssioners! Coupt sxpressly
ratified ths comtract or agresment inm open court and accepted the
bcnzﬂts of She said contrads or agreement for the use of the county,
county thus validste a contract has been decided in
: 30{ County, 24 S.¥, 272; Leon County v, Vamn, 27

' Disaretion {n sonsy from the Road and Bri Fund
umm:.i -mnomﬁ ch bytmeh 6Ta0, R 8. 1925?”

8 there 19 & slesr case of freud or ahns eretio s
tuckey

M by Statute will not be disturbed. v. Jonse, 8.
,‘ cm ¥ wm‘ 268 3.". 999!

. Tour attention 4s sleo invited to Aru.elo 6891-11. Y.L.G.S. .
} Which states {m perss.

. &R shulil.
thersafter be nade except in ssriet complianve with the

' 'M“'“ in %.q ,-““;g.-...ﬁ.;". :
mavt cmisug)’ and Soosn saabiticns Wich srbld met,

o i 'a‘{n“itfﬁn“&?ﬂ;ﬁ.;'mug- cib:"
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be authorized by the Court as atendnenta to the
or‘iginal tudgets « « »"

) _ Qur eourts huve construed the above atatute in Dancy v,
Tavidson, 133 &,u (2d% 195, error refused, and 4in Hatley v. jexar
County, J..'J\» PV IZd) 5.

In the case of Deney v, Devidson the question involved
was vhether the Comnissiocners! Court of Cameron County coulé purchase
{foa Xrs. Fell a tract of land and pay her §37,500,00, said land to be
used for county ses, The court sald that the property being pur-
chased could be legally purchased by the county and that the Cormip-
sioners! Court hed the power to enter into the contract relative thereto,
The Court of Civil Appsals &t Zen Antonio, speaking through Judge
worvell, however sfecifically held that since there was no item in the
county budpet relative to the chage of the lzné in question, thre
county cdid not have the authority to pay for same &nd wes, tierelore,
properly enjoined from paying seme.

In the case of Hatley v. Bexar County, M4 J.i. (2¢) 695, the
question aroge as to vrether the county could purchaae sutonstic voting
nac ines, or pending the purchase thereof ent same with t e option to
~urchsse. The gourt, after cuotlng the budget law, Art, 369&-11, speci-
ficaily neld that the court could ot pey for saill nmachines or the
renting thereol until or unless same were ambraced in the badget, wnd
lield that the atterpted amencment of the county budget wes not sufli-
ciont to emdrace thess itlenms,

The Supreme Court granted a wrili of error in said cause, and
Leld that the omendedé budget as nade by Bexar County was sufficlent
end therefore the voting machince could be rented, subject o the right
of the county thersafver %0 purchiaze same,

The effect, however, of the Supreme Court's kolding we think
i3 to affirm the opinion of the Court of Civil Appesals that unless the
tem was smbraced the orizingl tudget or the amended bucdget, the
same could not he pald,

From the information furnished, it appears thot Jeflerson
County held two bond elections and thet each of the proposec Lond issues
were dcleated, Lhether the contrazct was made with the engineers before
or after the first election, or before or after the last election, and
the exnct emount tiereof is not definitely revealed by the evidence Jur-
nished, In your letter you state the contract price was ,20,000. The
order sf the Comiesioners' Court passed on Detober 21, 1946,ctates thot
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"the Commissioners' Court hereby confirms and ratifies, and in all
things approves the agreement heretofore entered into® to pay the
engineers a total of $16,500,00, lees $3,000,00 that had eady
been paid. In connection with this order it seems the Commissioners!
Court had placed in the mimutes of said Court a copy of a letter
showing the $16,500.,00 to be the minimum fees that the Texas Society
of Professional Enginecrs had adopted relative to work similar to

that done by the anginsers for Jsfferson County.

-In view of the various statements madcii; the information
furnished,it is impossible for us to answer categorically your ques~
tion as to whether the warrant should be paid,

We trust the authorities above discussed and the suggestions
made will be sufficient for you, as COun:g Attorney, to determine the
legality of the warrant in question and whether it should be paid.

The facts may be so complicated and disputed that only a Court of
proper jurisdiction can determine same, This department of course
cannot determine controverted issues of fact,

Very truly yours
ATTORNEY GENERAL OF TEZAS

ByéL)L&Ah;LLugdisj EFfl-

William B. Heﬁley, Jr. ‘
Agsistant

WBH:djm



